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Odious and lllegitimate Debt:
The need for a Debt Audit in Pakistan

The first doctrine of odious debt was
developed by Alexander Nahum Sack, a
conservative Russian jurist and professor of
Law at the University of Saint Petersburg
under the Tsarist regime. He developed the
doctrine in reaction to the Soviets’
repudiation of debt in 1918. He was not in
agreement, and went into exile in France
and then began compiling a list of all claims
involving sovereign debts between the end
of the 18" century and the 1920s. He
studied the international arbitrations, the
jurisprudence and the unilateral acts. Based
on all that he created a doctrine of
international law that is partly applicable
even today. It establishes a general principle
that holds that even in the case of a change
of government, or more specifically of
regime, there is a continuity of international
obligations.

Nevertheless, the doctrine includes one
fundamental exception: the concept of
odious debt, which is based on two criteria.
The first criterion is fulfilled if it can be
demonstrated that the debts

against a State were contracted against the

claimed

interests of the population of that State. The
second criterion is met if the lenders were
aware of that fact or cannot demonstrate
that it was impossible for them to know that
these debts were contracted against the

il h"ﬂﬂhe'l‘-‘hl R0 —
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interests of the population. If these two
then debts
contracted by a previous government are

criteria are met, these

odious, and the new regime and the
population cannot be required to repay
them. This doctrine has to be brought up to
date because the concept of what is against
the interests of a given population has
evolved since the 1920s, simply because
international law has evolved. That is true
above all after the Second World War, when
like the

Covenant on

constraining instruments
ICESCR

Economic, Social and Cultural Rights) and

legal
(International

the ICCPR (International Covenant on Civil
and Political Rights) were put in place and
make it possible to determine what is or is
not in the interests of a population.

As for illegitimate debt, it can be defined in
Such debt is
qualified as illegitimate because it has been

less constraining terms.
accumulated to promote the interests of
privileged minorities and does not respect
the general interest. For example, that is the
case when public debt is contracted to bail
out the major shareholders of banks, when
in fact it is these same banks that are
responsible for the economic stagnation
resulting from a banking crisis. In Pakistan,
the same can be said for certain individuals

involved in laundering monev over the

18>




period of several decades. This debt mass
corresponds in part to the bailout and plea
bargains, but also to a whole series of fiscal
gifts given to major corporations and
individuals, which do not conform to the
principles of fiscal and social justice.

Experts in the field of economics, both
mainstream and non-mainstream, have
authored a lot on the issue of debt. For
example there are people like Kenneth
Rogoff, who was chief economist at the IMF,
and Carmen M. Reinhart, former Senior
Policy Advisor and Deputy Director at the
IMF and researcher at the NBER (National
Bureau of Economic Research), who co-
wrote a book called This Time Is Different:
Eight Centuries of Financial Folly, in which
they discuss the issue of sovereign debt in
depth. There is extensive literature on debt
from classical and neo-classical economists,
but ironically it is rarely taught in the
universities, despite its being a vital issue
from a socio-economic and legal point of
view. However, as public debt has becomes
the
in the universities will no

a central issue, dinosaurs and
conservatives
longer be able to avoid debate on subjects
such as odious debt, suspension of payment
and debt repudiation.

Often disparaged and widely avoided or
ignored in university courses, the doctrine
of odious debt has nevertheless been the
topic of hundreds of articles and dozens of
specialized books by a range of experts.

In conclusion, the doctrine of odious debt is

a robust one that has evolved and continues

19>

to evolve over time, and governments need
to find the courage to organise, with the
active participation of their citizens, an audit
of debt in order to set in motion the process
of repudiating debts identified as being
odious. We believe that carrying out an
audit of the foreign debt (public or national
debt) owed by Pakistan, a major chunk of
which will definitely prove to be either
odious or outright illegitimate, would be a
good starting point for us to overcome and
eventually eradicate the huge debt burden
on our nation — a burden that is not just
economic in nature but also has ominous
implications on the national interests and
sovereignty of our country.

Note: Written by the Nida-e-Khilafat Team
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