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View Point

Raja Muhammad Irshag

How to Ensure Justice for all

JUDGES and legal luminaries of 42
countries came to [slamabad on the eve
of the golden jubilee of the Suprcme
Court of Pakistan and held a meeting. 1f
such conferences were held on any ather
continent. “justice for all” would not
necessarily have been the topic as it
appropriately was in the case of Pakistan
and the Asian continent where socio-
political realities make justice hard 1o get.
This is apparent from the fact that despite
constitutional guarantecs for it, the scales
of justice invariably tilt in favour of the
state when a dispute is between the state
and a common citizen.

Executive excesses have led to chaotic

‘conditions and the man in the street has

lost faith in  judicial institutions.
According  to  the latest Amnesty
International  Report, corruption s
rampant in the judiciary. Let there be a
candid admission of the fact that
Pakistan, despite a written Constitution,

has never had an independent and
feartess  judiciary to enforcc the
fundamental rights of the citizens

enshrined in the Constitution of 1973.

The guardian of the Constitution had left
the Basic Law unguarded when it was
being mutilated and disfigured. Justice
continues to be elusive for the common
man despite the best and sincere efforts
of the present chief justice of the apex
court of Pakistan through suoc motu
actions to redress the gricvances of the
people.

Earlier, Mr Nasir Aslam Zahid, who is
now a retired judge of the Supreme
Court, while he was chief justice of the
High Court of Sindh, used to convert into
petitions  numerous  complaints  of
aggrieved persons addressed to the chief
Justice from various parts of Sindh. Some
of these petitions spoke of heart-rending
tales of tyrannies perpetrated on
oppressed and suppressed men, women
and children by tyrants of an expioitative
system in teague with a corrupt
bureaucracy.

The long hands of the law could reach the
dark dungeons of remate jails in Sindh to
liberate” those languishing there without
arty hope for release. Woeful tales of this
forgotten and neglected class of society
defy description. Unfortunately, this
period of ‘justice for all’ did not last very
long.

The Basic Law of the land is the
Constitution of 1973, It is an ideal
document If constitutivnal governance is
ensured and any deviation from it is not
allowed or condoned by the guardian of
the Constitution, the Supreme Court of
Pakistan. But the exccutive organ of the
state never felt accountable 1o the
Judiciary, the third important pillar of the
state while going beyond the limits of the
law and the Constitution.

The peopic of Pakistan have suffered and
continue to suffer as the judiciary dees
not always play its constitutiona! role and
does not take suo motu notice of the

unconstitutional policies pursued or
actions taken by civil and military
governments over the last 50 years.

Governments have always desired to
have a docile and submissive judiciary.
Eminent  legal  brains  offered  their
services to totalitarian regimes to subdue
the judiciary causing incalculable damage
to the polity of Pakistan. Political and
democratic institutions could not develep
and take roots and the lack of
accountability has led to countless
political evils in the country. It is 2 sad
commentary on the state of Pakistan. The
fundamental rights defined in Article 8 to
28 under Chapter 1 of. Parn-I[ of The
Constitution, can be enforced only by an
mdependent judiciary to ensure “justice
for ail".

Effective enforcement and protection of
these rights by the superior judiciary can
mitigate the sufferings of the people and
can iead to the protection of life, liberty,
honour and property of the citizens for a
peaceful and civilised life,

Why are our courts flooded with cases?
People remain locked in litigation and in
some cascs their generations also inherit
the disputes pending in the courts. The
following are the major causes of
massive litigation in our law courts from
the lowest to the apex court of the
country:

* False and frivolous litigation.

*  Dishonest and  corrupt  state
functionaries gencrate litigation because
of their ulterior designs.

* Investigating  agencies  indulge in
massive corruption and thus provide
causes for multiplicity of litigation.

* Abuse of discrctionary powers and
denial of administrative justice compel

aggricved  persons 1o scek  the
intervention of the courts.

* All citizens are not equal before the law
and this discrimination breeds litigation.
The object of justice for all can be
achieved if these causes are seriously
addressed. The cure for thesc causes also
lies with the judiciary. It can win over the
support of the people by infusing
confidence in the minds of the people
that any wrong done to anvone will be
redressed by a competent judicial forum.
The solution to all our social, political
and economic problems in society is
constitutional governance.

Docs the 1973  Constitution allow
military intervention te run the affairs of
the state? It does not. The Constitution
also requires political governments to
carry out the mandate laid down in the
Constitution. The function of the superior
Jjudiciary is to guard against any violation
of the Constitution.

Justice Wallance, who attended the recent
internationai juridical conference in
Istamabad said that recently “the US
government produced in his court a
suspeet from the Middle East without
charging him. The government pleaded
that by charging the suspcct the source of
information through which they were
trailing the terrarist organisation would
be disclosed.

But the court held that the government
had either to charge or let the man go
because that 1s what the US Constitution
said. He further observed that courts have
a great responsibility towards the
constitution  but  not towards the
government. “The key is to kecp alive the
values of the constitution all the time no
matter what it takes.”

The judges of the superior judiciary in
our country can ensure justice for all if
they do not violate the cath administered
to them and uphold the Constitution. To
validate constitutional deviation on the
ground of the ‘doctrine of necessity” is a
violation of this solemn oath. The judges
must realise that they occupy a unique
position in society and the destiny of the
nation depends on their decisions.

The writer is Deputy Attorney-General of
Pakistan.

(courtsey: DAILY DAWN)
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